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El i zabeth A. Dunn, Attorney:

This case cones before the Board on petitioner’s
contested notion, filed June 10, 2005, to extend testinony
periods to allow the July 19, 2005 testinony deposition of
Kent Tisdale, and respondent’s notion, filed July 18, 2005
to quash the notice of deposition of M. Tisdale.

Due to an inadvertence, the Board was unable to act
pronptly on petitioner’s tel ephone requests to decide the
nmotion to extend before the schedul ed deposition. The
Board regrets the inconvenience to the parties and, as set
forth below, sets forth procedures to ensure the orderly
conpletion of trial.

As background, the Board notes that this proceeding

commenced February 25, 2003; that the Board approved a
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series of consented notions to extend di scovery and
testinmony periods; that on October 15, 2004, the Board
granted petitioner’s contested notion to extend di scovery
to permt depositions which the parties had been unable to
schedul e during discovery; and that on March 8, 2005, the
Board approved the |ast consented notion to extend
di scovery to close March 15, 2005 and to extend
petitioner’s testinony period to close June 13, 2005.
MOTI ON TO EXTEND TESTI MONY PERI ODS

In support of its June 10, 2005 notion to extend its
testinony period for forty-five days to allow the July 19,
2005 testinony deposition of Kent Tisdale, petitioner
all eges that M. Tisdale is General Construction Industry
Di vi sion Manager for petitioner; that M. Tisdale |eads the
organi zation within petitioner responsible for ten product
lines in North Anerica; that three managers and their
prof essional marketing staffs report to him that M.
Tisdale’s responsibilities frequently require extensive
travel; that M. Tisdale s previously-set schedul e made him
unavai l abl e through the entirety of petitioner’s testinony
period; that M. Tisdale will be available for deposition
in md-July; that the difficulty in scheduling M.
Ti sdal e’ s testinony deposition was di scussed with

respondent in April while the parties were conpleting
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di scovery; that conpletion of testinony by witten
guestions was di scussed but found not feasible insofar as
it still would require tine not available in M. Tisdale's
schedul e; that petitioner has not earlier asked for an
extension of its trial period; and that petitioner has
shown good cause for the grant of the extension.

I n opposition to petitioner’s notion to extend its
testinony period, respondent alleges that petitioner has
had anple tinme to prepare its case; that M. Tisdale’s
schedul e does not constitute good cause for extension; that
petitioner could have sought alternate w tnesses to provide
the desired testinony; that petitioner has provided no
reason why it did not submt its notices of reliance within
the original testinony period; and that petitioner’s notion
does not denonstrate good cause and shoul d be denied or
that, as an alternative, any extended testinony period
should be limted to M. Tisdale s deposition and excl ude
t he subm ssion of notices of reliance by petitioner.

The standard for allowi ng an extension of a prescribed
period prior to the expiration of that period is "good
cause." See Fed. R Cr. P. 6(b) and TBMP 8509 (2nd ed.
rev. 2004). The Board is generally liberal in granting
extensi ons before the period to act has | apsed, so |ong as

the noving party has not been guilty of negligence or bad
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faith and the privilege of extensions is not abused. See,
e.g., Hew ett-Packard Co. v. Aynpus Corp., 931 F.2d 1551,
18 USP@2d 1710 (Fed. Cir. 1991); Chesebrough-Pond' s Inc. v.
Faberge, Inc., 618 F.2d 776, 205 USPQ 888 (CCPA 1980); and
American Vitam n Products, Inc. v. DowBrands Inc., 22
USP@d 1313 (TTAB 1992). A sufficiently detail ed show ng
of time constraints may constitute good cause. See Societa
Per Azioni Chianti Ruffino Esportazione Vinicola Toscana V.
Col I'i Spol entini Spol etoducal e SCRL, 59 USPQ2d 1383 (TTAB
2001) (The press of other litigation matters may constitute
good cause for granting an extension of testinony periods).

Here, respondent was apprised of the difficulty of
scheduling the deposition of M. Tisdale weeks before
petitioner’s testinony period opened, and petitioner’s
noti on describes in detail the obligations, including
extensive travel, which nmade the scheduling difficult.
Respondent’ s argunents regarding alternative ways that
petitioner could have presented its case within the
schedul ed testinony period are irrelevant. Petitioner is
permtted to present its case as it chooses so |long as
t hose choices conply with the Board s rules.

After review of the parties' argunents, the Board
finds that petitioner has not been dilatory in seeking the

extension, that petitioner has not abused the privilege of
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extensi ons, and that respondent has indicated no specific
prejudi ce, and we find none, which would result fromthe
extension. Respondent’s notion to extend testinony periods
for forty-five days is hereby granted.

Respondent presents no support for the proposition
that petitioner was, or should be, obliged to present its
case in pieceneal fashion. Respondent’s alternate request
that petitioner be restricted to presenting only deposition
testinony during any extended testinony period is denied.
MOTI ON TO QUASH

I nsofar as petitioner’s notice of testinony deposition
of M. Tisdale, served June 6, 2005, specified a deposition
date outside petitioner’s testinony period, respondent’s
notion to quash is granted.

PHONE CONFERENCE

The parties have been advised by phone that this order

woul d be posted on the Board' s website by 2PM July 19,

2005. The parties are ordered to immedi ately confer by

t el ephone on the scheduling of testinony deposition[s] to
be conducted within the testinony dates reset by this
order. In the event the parties agree on a schedule, there

is no need to informthe Board.
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In the event that no agreenent on dates for
deposition[s] is reached within three days of the mailing
date of this order (2PM Friday, July 22, 2005), petitioner
is ordered to so advise Board attorney Elizabeth Dunn at
571-272-4267 and both parties nust be available for a
t el ephone conference on this matter on Monday, July 25,
2005 at 11AM EST. The Board expects cooperati on between
the parties not only in discovery but in all stages of
proceedi ngs before the Board. See Luehrmann v. Kw k Kopy
Corp., 2 USPQd 1303 (TTAB 1987).

Trial dates are reset as foll ows:

THE PERI OD FOR DI SCOVERY: CLOSED

30-day testinony period for party
in position of plaintiff to close: July 28, 2005

30-day testinony period for party
in position of defendant to cl ose: Sept ember 26, 2005

15-day rebuttal testinony period
to cl ose: Novenber 10, 2005
In each instance, a copy of the transcript of
testinmony together with copi es of docunentary exhibits,
nmust be served on the adverse party within thirty days
after conpletion of the taking of testinony. Trademark

Rul e 2.1 25.
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